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Aer Greditars of „ Defenders, 


HE ee of Princi rincial, Uſher to the King as 
granted to the Purſuers Predeceſſors Heritablyg 
36S | — was the preciſe Date of the original Grace, 
does not with Certainty appear: But there is in 
the Recors a S by King Robert I. i the „ oor wf 
His Reign, and Ratified in Parliament in the 4th Year of His 
Reign, whereby. the Office is — to Alexander de Cucit- 
burn therein deſigned dilecto noſtro armigero: This Grant di- 
to © Alexander Cockburn the three Baronies of Bolton = 
Caridden and gun, in free Forreſtry and Warren, with 
: « the Burgh of Barony :” and then adds, haque quod A 
Alexander Heredes — 4 [/ſignati ſui inter/it vel interſint tres 
ſectas capitales, viz. ſectam atineris Juſticiariæ tent. inter Vi- 
cecomitatum de Berwick, ſupra Tuedam, Sectam itineris Ju- 
ſticiariæ tent. apud Edinburgh, ar Parliamentum noſtrum tent. 
apud Sconam ; Et quod dictus Alexander vet heredes ſint prin- 
cipales OMiarii noſtri, ad noſtra Parliamenta, generalia concilia, 
2 77 ta, capiendo de nobis ＋ Succeffortous t per dictum 
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Variety of Charters granted to the Purſer 8 
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Variation, That they have a Fee or Penſion of 250 J. Sterling 
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fem. nen pro'duobus Armigeris, duobus Arcutenonti- 
— cum . Aeris et Equis pertinentibus eiſdem; and the 
Quarter contains a Reddendo of a Pair of gilded Spurs of Blench 
ro ommi alio onere. This is the firſt Gant of the Of 
1 the Purſuer has been able to diſcover; and tho, 

the Length ef Time and the Laß of our Records, he 
produce a connected Progreſs to this Charter, nor indeed to 
the Lands of Langtoun the Family Eſtate ; Fer et, as there are a 
redeceſſorg as of 

the Fan amily Eſtate of Langtoun, ſo of this Heritable « Office 
from Time to Time; and | puriculaly y a Charter in the 150 , 
granted by King James IV. to Alexander Cockburn the appa- 
rent Heir of Langtoum, proceeding upon his Father's Reſigna- 
tion, and which contains a new Grant of the foreſaid Office to 
Alexander Chr tburn and his Heirs, and in the 1595, there's a- 
nother Grant of the Office to William Cockburn of Langtoun 
and his Heirs-male ; ſo from the 1647, there is a connected 
Progreſs of Rig hts of Grants from the Cron of the forefaid OE 
fice to the Pulfuers Predeceſſors and their Heirs-male, wich this 


annex d to the Office in Place of the Livery or Maintenance, 
that was formerly given by the Crown to the Principal Uſhers 
Attendants, to his' Eſquires, Archers, Sword-bearers, and his 
and their Horſes and their Grooms, by a Charter under the Great 
Seal in the 1674. 

Sir Archibald Cockburn. of Langtoun, the Purſuers Great 


Grandfather contracted large Debts; and Archibald Cockburn his 


Son, and Sir Fames Cockburn of Cockburn were bound in many 
of thoſe Debts jointly with him ; and Sir Archibald having 
+ Caray the Fee of his Eftate to his Son in his Contract o 

arriage in the 1684, with a Reſervation of his own Liferent, 


he thereaſter renounced his Liferent of a great Part of the E- 
| ſtate, and of the heretable Office of Uſher in Favours of his 
Son, for his Relief of the Engagements he had come under for 
. his Father; and in the Year 1690, Archibald Gockburn the 1 2 
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diſponed the heretable Office of Uſher to Sir James Cockburn 


for his Relief of his Engagements for him and his Father. 
At the ſame; Time, the other | Creditors of Langtoun who 


were Creditors to Sir Archibald the Father, and Archibald the 
Son adjudged from them, as their Lands of Langtoum, fo alfo 
this O Ne 
In the 1692, a Competition aroſe between Sir James Cock - 


ce of Principal-Uſher and the Fees thereof. 


| burn, and his Creditors, and the Creditors Adjudgers from Lang- 


toun, with Reſpect to the Fees of this Office; the firſt claim- 


ing under the voluntary Right, and the ſecond under the le- 


Diligences; and the Lords preferred Sir James Cockburn 
and his Creditors upon the Priority of his Right and Infeftment 


and ſo far as the Purſuer is informed, Sir James Cockburn, and, 


after his Death, Sir William Cockburn his Son have . poſſeſs'd 
the Fees of the Office, in Conſequence of this Decree, and of 
other voluntar Tranſactions betwixt Sir William Cockburn and 
the Heirs-male of the Family: But they never pretended to 
the Office it ſelf, but the fame has conſtantly been exerced, 
upon all Occaſions, by the Heir-male of the Family. 

The Creditors of Langtoum have brought an Action of Rank- 
ing and Sale of the Eſtate of Langtoun; and the Scope of their 
Action is, to bring to a Sale, not only the Land Eſtate, but 
alſo the heretable Office, and the Fees thereof; and the Pur- 
ſuer, Who is a t Heir-Male of the Family, being made 
Party to this Action, thought it improper for him to oppoſe 
the Sale of the Family Eſtate; He is very willing that the 
Eſtate be ſold for the Benefit of the Creditors; But as he is 
adviſed, That the Office granted to the Family, is a perſonal 


Right, not tranſmiſſible by voluntary Conveyance, or by legal 
Diligence; He brought a Declarator, To have it found aud de- 


clared, That this Office is not a patrimonial Eſtate, that was 
alienable by his Predeceſſurs, or aſfectable by their Creditors ;, 
But that it muſt deſcend to the Heirs of the Family in their 
Right of Blaod, and that his taking and bolding this Office, 

| cannot 
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cannot ſubjeft him to the Debts of his Predeceſſors : The Lord 
Arniftoun Ordinary, has taken the Debate to Report. 

And, in the firſt Place, It was obſeryed for the Purſuer in 
the general, That the Queſtion, ſo far as he could diſcoyer, 
was quite new, that no Creditor had hitherto pretended to 
evict an Office of the Crown, whether the Officer was hereta- 
ble, or for Life, or to bring ſuch an Office to a judicial Sale; 
and at the fame Time, as there were many ſuch Offices in 
Scotland, fome of them heretable, and others for Life, the 
Decifion behoved to be of very great Conſequence ; ſuch here- 
table Offices were lawfully granted before the Reign of King 
James ad. and many ſuch exift at this Day; ſuch were the 
Office of Great Conſtable, Mariſchall, Juſticeæ General, Stewart * 
of the Houſhold, Admiral, Sheriffs, Crowners, &c. All which 
were granted in Fee and Heritage, and have been continued 
in the Families to which they were granted, without Alienati- 
on, or without ever being claimed by their Creditors as ſubject 
to their Diligence. | | 

And more particularly, 190. It will be conſidered, That as 
by the ancient Feudal Cuſtoms, all Feus were perſonal, not 
deſcendible to Heirs, but granted for the Services pe 
or to be performed by the Vaſſal, from the ſpecial Truſt re- 
poſed in him, and which was not communicable to his Heirs; | 
and that it was not till a great while after, that Feus of what- 
ever Kind were granted deſcendible to Heirs, as is obſerved by 
the Learned Craig in his Treatiſe de Feuars, Lib. 1ſt. Tit. 4th. 

J. 4th. et ſegqg. But as they ſtill continued to be Beneficia, 
flowing from the Liberality of the oyer Lord, and granted for 
Military-Services, they could not be alienate without the 
Content of the Superior, neither by the Vaſſals voluntary Act, 
nor judicially by Apprizing; it was not till the Decline or 
ſenium of the Feudal Law, as Craig exprefles it, That Feus 
came to degenerate, that they came to be purchaſed for Money, 
and to contain a Reddexdo of Sums of Money, or other ſuch 
Rent, that they came to be in commercio, to be bought and 


ſold 
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4 
ſold by the Vaſſal, and to be apprized and fold by the Judge 
— for Payment of the Vaſſals Debts; — 8 K. 2 
till the Year 1649. that the Superior was bound, upon Pay- 
ment of a Year's Rent, to receive the Apprizer, or to pay the 
Debt, and take the Lands to himſelf; as at this Period, Feus 
were bought and fold, they were conſidered to be in the Patri- 

of the Vaſſal, and affeQable by his Creditors; and the 
Parkier admits, That this Statute applies not only to Lands. 
mentioned in the Statute, but alſo ———— everſions, 
Teinds, and the like Subjects, that are properly patrimo- 
nial. ö | | 58 rp, 89 12H 02 229 
But with Reſpect to Offices, eſpecially thoſe * by the 
as they retain the ancient Nature of Feus, they can- 

not be bought, but are conferred from the mere Favour of the 
Crown, and upon perſonal Regards to the Officer, and to thoſe 
of his Blood, and for Services preſtable by the Vaſſal, which 
are perſonal, and bring no patrimonial Profit to the Superior; 
they remain ftill unalienable, they cannot be apprized at the. 
Inftance of a Creditor ; Nor is the Crown bound to receive an 
Apprizer into the Office, or indeed any other Perſon, except 
him to whom the Office was originally granted, and his Heirs; 
ſuch Feus of Offices retain the Nature of proper Feus; and 
the Reaſon that introduced the Alienation and Apprizing of o- 
ther Feus, does not apply to ſuch Offices, viz. that they were 
purchaſed by the Vaſſals Money, and were his proper Eſtate 
and Patrimony ; and therefore, he may, and ought to diſpoſe 
of them for Payment of his Debts; and if he refuſe to do 
Juſtice to his Creditors, the Judge will apprize and ſell them 
for their Behoof; and the Superior has no Intereſt to object, 
where his Reddenad is chiefly a patrimonial and pecuniary In- 
tereſt, which may be paid and performed by the Creditor, as 
well as the former Vaffil dQ 44 int 
And this holds, in a ſpecial Manner, in Offices granted by 
the Crown; theſe carry along with them a Dignity, a Kind of 
Nobility, which is not 8 that is, not to be bought, 
OT 
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or ſold, nor valued by Money, but is conveyed to the Blood, 
the Deſcendents of the Officer: So Craig obſerves, Lib. iſt, 
Tit. roth, F. gth. His Words are, Hæc autem officia, ſi a pri- 
vatis concedantur, & eorum uilitatem & commoda reſpiciant, 
nullam habent annexam dignitatem; ſed, cum a principe con- 
ceduntur, eam habent, & officium aliaque vile, mandante prin- 
cipe, efficitur nobile, at Valerianus ait derdignitate, quæ principe 
jubente ſuſtinetun; em qus loco Romanus, Q neliqui imterpreies 
omnibus ¶ icianiis principis mobilitatem aſcriumt. 
And tis upon theſe Principles, That Titles of Honour are 
deſcendible to Heirs in the Right of Blood, but are not in cam- 
morcia, nor. ſubject to the, Diligence of Creditors; theſe were 
anciently Feus, and as they implied a Service to the Superior, 
they were originally but for Life, and afterwards became here- 
table like other Feus, as is obſerved by Craig in the forecited 
Place, Lib. 1ſt, Tit. 4th, C. 4th. et ſegq and Tin 10th. 6. 
12th. But then, as thoſe Titles of Honour, thoſe ualur Feus 
granted by; the Cr own, have nothing pecuniary or patrimonial 
in them, they are unalienable, and are not ſubject to the Dili- 
gence of Credits. Md van) 01 Cr 728 
And the ſame Rule applies ito heretable Offices granted by 
the Crown, theſe; are all Feus, and carry a Dignity along with 
them; of this Sort is, the heretable Office of Conſtablè granted 
to the Family of Erroll; the Office of heretable Maſter: of His 
Majefty.s Houſbold, granted to the Family of Argyle; the he- 
retable Office of Earl Mariſchall in the Family of Keith ; the 
Office af Juſtics General in the Family of Argyle ; the Office 
of Standand- Bearer in the Scrimgeor ez the heretabbe: Office 
of Aumirul in the Family of Lamox; and a Variety of other 
Offices about the Kings Perſon, heretably granted to the Family 
of Donglaſs; and a Number of other heretable Offices of the 
fame Sort mentioned by Craig, Lib. 3d, Tit. iſt, G. ad. v. 
fem. And laſtiy, The Office of heretable Sheriffship, which 
belongs to many Families in Scot/and at this Day; theſe are 
all Feus granted by the Crown, and thereby have a — 
* — annex 
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annex d, they are deſcendible to Heirs in the Right of Blood; 
but as they are not patrimonial, but perſonal, they are not 
alienable, nor ſubject to the Diligence of Creditors, ba 
And of the ſame Sort, is the Office of —— er to 
the King in his Parliaments, Conventions, cils, and 
Feſtivals; it is an Office of Truſt about the King's Perſon, 


and the Attendants that the -Uſher»ris ſuppoſed, and indeed 


bound to have, when he executes his Office mentioned in the 
firſt Grant above - mentioned, and, in the aſter Grant, demon- 
ſtrate that it hath a Dignity annex d to it, and conſequently is 
unalienable, and unaffectable by Creditors, and is deſcendible 
to the Heirs by Blood of the Officer. . c ie 
And if this is ſo; That the Office deſeends to the Purſuer in 
Right of his Blood, and that it is no Fund for the Creditors 
Payment; he apprehends, it follows, That no Service is ne- 
ry, or, if it is, that ſuch Service hereby he takes up the 
Office only, cannot ſubject him to the Debts: of his Prede- 
ceſſors; he abſtains from taking any Part of their Eſtate, and 
he is willing it be ſold for Payment of the Creditors; and, on 
the other Hand, they ought not to envy his taking the Of- 
fice, which they cannot take, nor hold, nor reap any Benefit 
thereby. R * iir ; 


it behoved to paſs along with the Baronies; and as they were 
©, alienable, and affectable by Creditors, the Office behoved 
to attend the Baronies into whoſoever Hands they came.“ 
-" Tis anſwered, firſt, That this proves too much; That Part of 
the Office behoved to have paſt out of the Family of Lang- 
toum, when the! Barony of Bolton, and the Barom of Ca- 
ridden were alienate, which is not true, the whole continued 
down with the Family many Generations, after theſe two Ba- 
romes were alienate ; And ſecondly; This ä 
od cet 
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Deereet 1692. founded on by the Defenders, where Sir James 
Cockburn, who had an expreſs Conveyance to the Office alone, 
without the Barony, was preferred to the prior Creditors, who 
were infeft in the Barony ; but without mentioning the Of- 
fice, the Barony and the Office were underſtood to be two di- 
ſtin& Feus. 

Wnſwer 24, In thoſe ancient Times, Charters from the Crown had not 
received that regular and diſtinct Form to which they are now 
reduced, nor were the diſpoſitive Clauſes, the Tenendas, and 
the Reddendo diſtinguiſhed, as they are in more modern Char- 
ters; and therefore, tho' the Grant of the Office in this ancient 
Charter is to be fonnd, not in the diſpoſitive Clauſe, but as a 
Condition of the Grant; yet, it will not follow, that this is 
properly a Part of the Reddendo, and which therefore the 
Crown might have diſpenſed with at Pleaſure; but, it muſt be 
conſtrued, a Grant of the Office heretably to Alexander Cock- 

burn, and his Heirs ; eſpecially, that in all the after Charters, 

this Office is uniformly granted to the Heirs of the Family, as 

a diſtin Feu from the Feu of the Lands, and as ſuch is united, 

| firſt, to the Barony of Langtoun and Caridden, and afterwards 
to the Barony of Langtoun. | 

obj. ad, It was alledged for the Defenders, 24s, That the Office is 

in all the later Grants, annex'd and incorporate with the Ba- 
* rony; and, upon that Account, muſt be tranſmiſſable to 
js Purchaſers, or Creditors, in the ſame Manner as the Ba- 

— * _” 
4rfwer. is anſwered, The Conſequence does, by no Means, follow); 
for it will be conſidered, That, as by the written Feudal-Law, 
ſo by the ancient Feudal-Law, both in Scotland and England, 

Dignities, and Titles of Honour, were none other than cer- 

tain Powers and Juriſdictions over certain Lands that were gran- 

ted to the Vaſſal, and they were held by the ſame Tenure with 
the Lands; fo that he that had a Grant from the Crown of an 

Earldom or Barony, was, by that Grant, an Earl or Baron ; 

the Power and Juriſdiction, given him over his own rr 
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the Crown, was what ennobled him: And, if the Feu was 
granted to him and his Heirs, the Nobility deſcended to them 
with the Lands, as is obſerved by Craig, Lib. 1, Tit. 10th, 
. 12th; and Dieges. 4th, g. 8th; and is fully treated by the 

Selden in his Book, Titles of Honour, Part ad, Chap 5th. 

And, at this Period, neither the Lands, nor the Dignity, an- 
next, were alienable: So,  tho' in later and, as Craig terms 
it, in the Decline of the Feudal-Law, Lands given in Feu be- 
came the Subject of Commerce: Yet, as has been already ob- 
ſerved, this never was extended to Dignities, or Offices gran- 


ted with, or annext to Lands; nor can they be appriſed or 


adjudged for Payment of a Debt, and that, ſor an obvious Rea- 
ſon, they cannot in the Conſtruction of Law, be valued at a 


Price in Money; and therefore cannot be appriſed or adjudged 


at the Inſtance of a Creditor, in Payment of a Sum of Money 
due to him. | * 


And tho it is now, and hath been for a great While paſt, 


very common, that when one is poſſeſt of a Title of Honour, 
ſuch as Duke, Marquis, Earl, Sc. to erect his Lands into a 
Dukedom, Marquiſate, Earldom or Lordſhip, which is the 


ſtrongeſt Annexation of the Dignity to the Lands that can well 


be imagined; yet it will not be faid, that this Erection does, 
in the leaſt, affect the Tranſmiſſion of the Dignity ; that the 
Sale, Appriſing or Adjudication of the Dukedom will degrade 
the Duke or his Heirs; Or that the Purchafer or Appriſer of 
the Lands will become a Peer: The Feu of the Peerage, and 
of the Lands, as they are in their Natures very different, fo 
they continue diſtin, and to be governed by different Rules, 
any - poſſible Annexation notwithſtanding, 

And, for illuſtrating this, the Purſuer will beg Leave to re- 
fer to certain Inſtances from the Records. By a Charter in the 
1666 King Charles II. grants the Title and Honour of Earl 
of Errol, and the particular Lands and Baronies therein- men- 
tioned, the Office of Conſtabulary, Sc. to Gilbert Earl of 
Errol, his Heirs-male, and of Tailzie ; whom failing to his 
Heirs and A ſignies SE; and he thereby unites, "me 
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aud incorporates the ſaid Title and Dignity, the Office of Cin. 
ftabulary, and the Lands and Zaun 2 an haill L free 
Earldom, Lordſhip and Barony, to be called, The Earldom of 
Errol, Lord/hip of Hay, and Barony of Slaines. « bl 
And, in like Manner, her late Majeſty Queen Anne; by a 
Charter, dated the 12th of May 1702, grants to 70h Mar- 
quis of Lorn, his Heirs-male, and of Tailzie; whom failzie- 
* ing, to his Heirs and Aſſignies whatſoever, certain Lands 
„ mentioned in the Charter, and the heretable Office of Ma- 
« fter of her Majeſty's Houſhold; and, by the Charter, the 
“ Lands and the Office are united, and anuex'd to the Dule- 
% dom of Argyle.“ | 
And, to add but one other Inſtanee, there is a Charter gran- 
ted to Archibald Duke of Donglaſs, granting to him, his 
* Heir's-male, and of Tailzie; whom failing, his Heirs and 
Aſſignies whatſoever, the Lands therein- mentioned, and all 
the Honours, Immunities and Dignities, poſſeſt and enjoyed 
* by Archibald Earl of Angus, or any of his Predeeeſſors; and 
ſpecially the firft Seat and firſt Vote in Parliament, Conven- 
tions and Councils, and the firſt Place in Front of all Battles, 
* and the Office of Crown-bearer in all Parliaments; all unit- 
E ed and incorporated into one intire and free Earlaom, called, 
« The Earlabm cf Angus, according to a Charter granted by 
King James VI. dated 3d Febrnaty 1602.” This Charter 
is dated the 1oth March 17c2. And many more ſuch Inſtances 
might be adduced ; but, from theſe, the Purſuer apprehends 
tis apparent, That the Annexation of a Dignity, or Office 
from the Crown, to Lands, does not alter the Nature of the 
Dignity or Office: The Lands may be fold, appriſed or ad- 
Judged, in the ſame Manner as before the Union or Erection; 
but the Title of Honour, or the Office, remain, extra com- 
mercium as before. 
The Defenders mentioned one Inftance in England, where 
a Pecrage, viz. That of Earl of Arundale, that was annext-to 
the Caſtle of Arundale, and paſt along with the Caſtle. The 
Purſuer admits, that this is commonly held; but as that _ 


(un) 
Claim made in the Reign of Henry VI. and the Deliverance 
of the King and Parliament thereon, is ſtated by Seiden, Part 
ad, Chap. 9. in fine, it does not appear a clear Point, that 
the Caſtle was the Title of his Peerage, but rather the Poſ- 
ſeſſion of the Title by his Anceftors, and the Limitation there- 
of to Heir's-male : for in Fact, this Title never was, nor 
never can be alienate ; but whatever be in that, it cannot at- | 
fect the preſent Argument, ul £115 ardent 
« This Office is granted to the Purſuers Predeceſſors, his obje#. 34, 
« Heir's-male and Aſſignies whatſoever, which implies a Power 
« granted by the Crown to diſpone the Office; and, if 1o, it 
“may be appriſed or 3 | 
The Purſuer might obſerve, that this Expreffion Aſfgnies 41ſw*""f- 
whatſoever hath, in Feudal-Rights, received a certain Inter- 
pretation, That it authoriſes a Conveyance before the Vaſſal is 
in the Feudal-Right, while the Right remains perſonal; but, 
after he is inveſted, it gives him no Power to diſpone: So this 
Clauſe has been conſtantly explained with Reſpect to Lands 
holding ward, that the Grant of ſuch Lands to Heirs and A 
ſignies impowers the Grantee to aſſign the Right before Infeſt- 
ment; but that, after Infeftment, ſuch a Clauſe gives no Power 
to the Vaſſal to alienate, in ſo much, that it will not excuſe 
the Vaſſal alienating above the half from forfeiting his Feu by 
Recognition: And ſo it was adjudged February 5. 1663, Laird 
Garnegy contra Lord Cranburn. | 
This Clauſe occurring in Grants of Lands, of Offices or Dig- Ar 24, 
nities united together, is to be underſtood civiliter and appli- 
cando ſingula ſugulis; that is, That the Lands are alienable, 
but not the Dignity or Office, as is a t in the three Inſtan- 
ces above- mentioned, the Earldom of Errol, Angus, and Dukes 
dom of Arg yle, where the Dignities, as well as the heretable 
Offices and Lands are granted to Heirs and Aſſignies whatſoe- 
ver, ſurely not importing, that the Honours and hereta- 
3 might be bought and ſold with, or without the 
. | 
This Clauſe frequently occurs in Patents of Honour granted Anſever3d, 
| * 
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in Scotland before the Union; for Inftance, There is a Charter 
in Favours of David Lord Maderty, of the Title and Ho- 
nour of Lord Maderty, and of the Lands therein- mentioned, 
granting the fame to him, his Heirs-male, and of Tailzie; 
whom failzieing, his Heirs and Aſfignies whatſoever, dated in 
the 1674. | 0 
| There is another Charter in Favours of James Marquis of 
Montroſe, granting the Title and Honours of Marquis of Mon- 
troſe, &c. and the Lands therein- mentioned, to him, his Heir s- 
male and of Tailzie therein- mentioned; whom failzieing, to 
os — and Aſſjgnies whatſoever, dated the 6th of Septem- 
ar 1706. | 1 N 
And the Title and Honour of the Earl of Kilmarnock is 
granted to the Earl and his Heir's-male, and of Tailzie; 
which failzieing, to his Heirs and Aſfignies whatſoever, dated 
22d January 1707. And many other ſuch Deſtinations of Ho- 
nours are to be found in the Records; the Import of all which 
Clauſes, the Purſuer is adviſed, is not, that thereby the Pa- 
tentee, or his Heirs, could, by Sale, or any other Method, 
create a Peer; but, ſingly, that they might, with Conſent of 
the Crown, reſign the Honours, upon the Failure of the Heirs 
1 mentioned in the Patent, in Favours of ſuch other 
irs as ſhould be approven of by the Croun; who, upon 
the Crown's accepting ſuch Reſignation, would be entitled to 
the ſame Dignity and Rank that belonged to the Patentee, 
and the Heirs mentioned in the original Patent. And ſuch Re- 
ſignations were not uncommon, neither in England nor Scot- 
land before the Union: Many Inſtances of this Sort are well 
known to your Lordſhips in Scotland; and the learned Se/der 
- mentions two Inſtances of the like Sort in Eng/and, of the 
Earldoms of Lincoln and Leiceſter, both which were conveyed 
with Conſent of the Crown in the Reign of Henry III. And 
4 the Purſuer ener this is the only proper Meaning of 


F the Words Aſfgnies whatſoever in the Grants of this Office. 
Objeft.qth It was further faid for the Defenders, That this Office 
© hath actually been alienate by the Poſſeſſor, in as far as Sir 

| Archibald 


* 


. CC. 3 
« frohibald Cockburn, in his Son Archibalds Contrat of 
& Marriage, di the Lands the Office to his Son 
Archibald, his own Liferent of both, and which 


« 
« 
« Liferent he afterwards renounced in Favours of his Son. 
* And, adh, That, about the 1642, Sir William Cockburn, 
& then of oun, had granted a Lifercnt of the Office, firſt 
© to Maxwell of Innerwick, and Maxwell of Kr \ 
and, upon the Death of Kirk-houſs to Innerwick, and Ne 
« bert Cuninghame, Brother to the Earl of Glencairn; and 
© who enjoyed the ſame, at leaft uplifted a Part of the Ca- 
4 ſualties thereof; Inner wiel during his Life, and Nobert Cu- 
n ingbame till the 1674 that he renounced his Right in Fa- 
eee e 
is ered, firff, That the ance by Sir | YE 
to his Son, with Aha reed of ue Liferent, nme 
an Alienation of the Office: "Tis what occurs frequently 
Settlements made by Peers upon their eldeſt Son; they dif. 
pone their Tittes with their Lands, reſerving their own Life- 
rent of both; and, by ſuch Conyeyance, the Lands paſs, but 
the reſerved Liferent of the Peerage is, in every Reſpect, e- 
al to a reſerved Fee: No Body ever imagined, that, upon 
uch Conveyance of a the Son became a Peer, or that 
the Father was leſs a Peer than before. And the Purſuer a 
6; re a tr with Reſpect to this Office; t 
2 reſeryed Liferent thereof reſerved the whole Of- 
And, as to the Liferents granted to the two Maxwell's, and 
to Robert Cuninghame; in the firſt Place, it does, by no Means, 
appear, that Sir William Cockburn granted thoſe Liſerents: On 
the contrary, there's good Reaſon to believe, that they were 
granted without his Privity or Conſent. The Grant in Fa- 
yours of the two Maxwells does not appear; but as they are 
recited in a Grant to Sir William Cockburn in the 1647, it 
appears that, in thoſe unſettled Times, the two Maxwells had 
a — to his Majeſty, and obtained his Preſentation to be his 
ers during their Lives; upon * 
| 0 
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of them, before the Grant was expede under the Seals, Robert 
Cuninobamèe was ſubſtitute in his Place, upon a Suggeſtion that 
Sir William Cockburn had deſerted his Office; poſſibly by ex- 
ercing the ſame in the Parliament of Scotland that was then 
held, not with the Approbation of theſe about the King, as 


appears from the new Grants in Favours of Sir William Cuche 
burn and bis Heirs in the 1642 and 1647, in which the Pre- 


ſentations by the Crown to the two Maxwells and to Cu- 
ninghame, are recited as granted directly by the Crown: And, 


in Conſideration thereof, Sir Milliam obtains a Fee of 400 


L. yearly to himſelf and his Heirs; and it is expreſly declared, 
That the Preſentation to Maxwell and Cuninghame to the Of- 


ce during their Lives, ſhould be no Precedent, and that the 
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ſame ſhould not oblige Sir William Cockburn, or his Heirs, to 
ſubmit to any ſuch Liferent-Preſentation in Time coming. 

This being the Caſe of thoſe Preſentations, fo far as now 
appears, tis obvious, That this is ſo far from being an Aliena- 
tion made by Sir William, that it is a confeſt . U ſurpation 
upon Sir William's heretable Office by the Crown, by granting 
it to another without his Conſent; and, if 1t proves any Thing, 
it proves, That the Crown may deprive both the Purſuer and 
Defenders of this Office, and preſent another heretable Uſher. 
It was further alledged for the Defenders, © That ſuch Offi- 
ces have paſt by Service and Retour; and by voluntary Alie- 
nations; and, if ſo, why not by Apprifing and Adjudica- 
tions: Inſtances of the firſt were mentioned in the Offices of 
* Juftice-General, and Maſter of the Houſhold in the Family 
« of Argyle, of the Office of Chamberlain and Admiral in the 
Family of Lenox, the heretable Conſtabulary of the Caſtle 
* of Blackneſs, heretable Keeper of the Palace of Liniithgow, 


and of the Palace of Holy-rooa-houſe, heretable Sheriffship 


of Stirline, and in general, heretable Offices of Conſtables of 
«© Caſtles, — of Forreſts, and Baillies of Regality, which 
* have all been tranſmitted by Service and Retour. 

* And of the ſecond, they mention the heritable Sheriff- 


© ſhip of Linithgow, which, ſay the Defenders, was purchas'd 


by 


2 
« by Malter Seton from the Earl of Abercorn, and again fold 
by him to the Earl of Linlitigau s. be 2 

Tis anſwered, with Reſpect to the firſt, That the Purſuer 
has no Acceſs to know, nor is any Evidence pointed out by 
the Defenders for proving, that the ſeveral Offices above-men- 
tioned paſt from the Poſſeſſor deceas d to his Succeſſor, by 
Service and Retour; but he will ſuppoſe the Fact to be 
as it is ſtated by the Defenders; and he is adviſed, that, 
when a Defunct died poſſeſt of Lands and Titles of Honour, 
or Offices deſcendible to the ſame Heirs, that it has been the 
uſual Practice for the Heir ſerving in the Lands to ingroſs in 
the Service and Retour the Titles of Honour and Offices, as 
well as the Lands: Yea, further, the Purſuer is adviſed, that, 
where nothing was intended to be carried but a Peerage, a Ser- 
vice and Retour hath been directed and thought proper, in or- 
der -, inſtruct the Claimer's Propinquity to the Peer his Pre- 
deceſſor. * e 1 7 | 

And particularly the Purſuer is informed, that King Charles 
II. was ſerved Heir in ſpecial to the Duke of Lenox, in the 
Lands and Dukedom of Lenox, and that the Service and Re- 
tour contained the Offices of Chamberlain and Admiral; and 
he belieyes it may be true, that it was then thought, and juſtly, 
that the King could not then be veſted in the Dukedom of Le- 
n0x without a Service. But, at the ſame Time, the Purſuer 
is adviſed, that all this is nothing in the preſent Argument: It 
does not prove that a Service was neceſſary, where nothing was 
intended to be taken up, except his heretable Office of Truft 
under the Crown. The Inſtances do not prove this Propoſi- 
tion more than they prove that a Peerage cannot be taken up 
without a Service: The like Inſtances can be produced of Ser- 
vices in both Cafes, and therefore they can be no Proof that a 
Service is neceſſary in either. 

A Diſtinction was indeed offered between a Peerage and 
©* anheretable Office, that aPeerage conferred, ennobled the Blood 
© of the Peer, and this Nobility paſt to his Deſcendents along 
with the Blood of their Anceſtors, and which was the _ 
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that they took the Peerage in the Right of their Blood 
« without any Seryice, and that this was not applicable to an 
« Office.” 1 25 ä 

But the Purſuer will be forgiven to ſay, That he does not 
comprehend the Force of the Argument: It has a Sound, but 
to him a very uncertain one; for, firſt, it is not known to him 
that all the Deſcendents of a Peer are noble; their younger 
Children, and the younger Children of their Heir, and ſo 
downward, all their Deſcendents, mg him or her that 
ſucceeds to the Peerage, are Commoners, tho they all equally 
partake of their Anceſtors Blood with the Heir. Again, when 
the Deſcent of the Peerage is limited to Collaterals, failing De- 
ſcendents, the Purſuer is adviſed, ſuch Limitation is 
whether the Collaterals are r named or not, tho they 
do not partake of the Blood of a Peer; and therefore, accor- 
ding to the Defenders Argument, they could not take the 
Peerage without a Service, and without ſubjecting themſelves 
to their Predeceſſors Debts. And, next, ſuppoſe the collateral 
Heir is expreſly named in the Limitation of the Peerage, and, 
ſuppoſing alſo, that the Peerage is limited to his Heirs, whe- 
ther Male or Lineal, yet this, of itſelf, does not ennoble his 
Blood: He and his Deſcendents remain all Commoners, while 
the Peerage is in the Patentee and his Heirs; and, poſſibly, 
that may be long after the Death of the Collateral named in the 
Grant; ſo that, when his Deſcendants come to take the Peer- 
age, they do not partake of the Blood of any Perſon that was 
noble, and, conſequently, upon the Defenders Plan, they 
could not take the Peerage without a Service, and without be- 
ing liable to their Predecefſor's Creditors, But the Purſuer 
prehends the true and juſt Reaſon why a Service is not a- 
ry to the Tranſmiſſion of a Peerage, and that taking the Peer- 
age is no paſſive Title; is, that it retains the Nature of the 
ancient Feus. It is not conſidered as patrimonial; it is not a- 
lienable by the Vaſſal, nor 1 commercio, but muſt deſcend to 
the Heirs limited in the Grant; and, however, it hath ſome- 
times been annexed to Lands, and hath paſt by Infeftment and 


pe- 
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pecial Service: Yet, as this is contrary to the Nature of ſuch 
e it may be te from the Lands, and may be taken 
without Service or ent; and, as this applies equally to 
Offices of the Crown, the Determination muſt be the ame. 
And, with Reſpect to the Alienation of the heretable Sher- 
rifflhips of Lin/thgow and Murray, the Defenders appeal to 
no Evidence of the Fact; and therefore the Purſuer cannot be 
informed of the particular Circumſtances of the Conveyance of 
thoſe Offices; nor can he ſay, how far they may apply to the 
preſent Argument; but thus far he can fafely admit, That if 
e 


the new Grant of thoſe Offices was made by the Sovereign, 
upon the Reſignation of the former heretable Officer, and ſo 
far as the Purſuer can diſcover, this was the Caſe, it is perfect- 


ly agreeable to the Purſuer's Doctrine; Titles of Honour have, 


and may be conveyed in the fame Manner; and, not withſtand- 
ing of this, they are extra commercium, neither alienable, nor 

affedable by Creditors. The Right of the new Sheriff does 
not depend upon the Deed of the Reſigner, further, than that 
it makes the Office Vaick, but depends ſolely upon the Grant 
of the Crown, who hath Power to diſpoſe of the vacant Of- 
fice: At the ſame Time, the Purſuer will be forgiven to doubt 
of the Legality, ſuch Grants made of Offices heretably, ſince the 
Reign of King James II. But, on the other Hand, if the 
Grants mentioned by the Defenders, proceeded upon Reſigna- 
tions made in the Exchequer, and new Grants proceeding from 
that Court, the Purſuer apprehends, and is adviſed, that ſuch 

Grants are abſolutely uhh. and, upon Trial, muſt be ſet aſide. 


„Such heretable Offices have de facto been alienate and sieg. cb, 


* adjudged ; and particularly this Office of Principal-Uſher 
* to His Majeſty, hath been adjudged by the Creditors of 
4 oun, and was diſponed by Archibald Gockburn, the 
„Son of Sir Archibald Cockburn; firſt, to one Exear for Se- 
* curity of a Debt of 2000 Merks, and thereafter to Sir 
James Cockburn in Security of his Relief of certain Debts, 
„in which he was bound with Laygtoun : And further, That, 
in the Ranking of the Creditors of Langtoun, after a partial 
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Hecreet of Ranking had been nounced, with Reſpect to 
« the Lands, a Petition was preſented for Sir James Cucl burn, 
00 8 the Di on in his Favours, of the here- 
« table Office, for his Relief, and a Saſine thereon, and pray- 


« ing to be preferred thereon. ta the other Creditors; that. 
« Compearance. was alſo made for: Mr. Eagar, and for him Pre- 
« ference was-claimed. upon a prior Difholition of the Office 
« for Security of a Debt; and Compearance was alſo made for 
| © others, the Creditors of the Father, who were infeft. in an 
Annualrent upliftable out of the Barony, long before Sir 
Archibald the Father was denuded in Favours of his Son; 
That the Lords preferred Edgar, in reſpect of the Priority 
olf his Diſpoſition, primo loco, and preferred Sir ames Cock-- 
« burn, ſecundo lan, upon his Diſpoſition and baſe Infeftment, 
in reſpect, that the Annualrenters Rights did. not mention 
<« the Office; and it was faid; That this was res judicata, at 
« leaſt, that it was a Deciſion, and a Preccdent, 2 
« dence of the Opinion of the Court, and the Lawyers at the 
« Time.” | | 
Auer 1 Tis anſwered, firſt, That the Purſuer has no Doubt, but that 
heretable Offices have been adjudged; but, as tis certain, that 
Adjudications paſs without any. Inquiry, and the Subjects ad- 
judged are commonly taken from the Debitors Inſeftment, by 
the Writer employed in deducing the Adjudication; therefore 
this Practice can have no Influence, ſeeing it is not 1aid, That 
the Queſtion was ever ſtir d, whether adjudgable or not. 

And as to the Decreet of Ranking refer'd to by the Defenders, 
your Lordſhips have obſerved, firſt, That the Queſtion was 
fingly betwixt the Creditors of the Father and the Son, and 
who were all of one Side in the preſent Queſtion 3 they behov- 
ed to ſuppoſe, that the Right was alienable, or otherwiſe, they, 
muſt all have given up their Claims; and therefore, it was im- 
poſſible that this Queſtion could be there ſtir d, or, that a Judge» 
ment could be given upon it: And, as no Compearance was. 
made, cither for Father or Son, it is equally plain, that there 
could be no res judicata; and as the Queſtion neither was, = 

co 
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could be ſtird, it is not eaſily to be underſtood, how it can be 
termed a Deciſion, or a Precedent ;_ and, with Reſpect to its 
being an Opinion of the Court, or the Lawyers; ir is not 
proved-from the Decreet, where. the Point is not once men- 
tioned; eſpecially when it is conſidered, that Minutes of Rank- 
ing are commonly made out by the Carrier on of the Ranking, 


and they are very rarely ſtated to the Court; and this appears 
to have been the preſent Caſe, for the whole Competition is 
determined by one Interlocutor of the Lord Ordinary; and 
therefore, the Amount of this Decree, is this, and no more, 
that the Parties who all claimed under voluntary Convey- 
ances of the Office, agreed in this, That the Office was aliena- 
ble, and that the Preference depended upon the Priority of the 
Conveyance; that an Infeſtment had no Influence upon the 
Preference, and that it did not paſs with the Barony, tho for- 
merly annex d to it; which is a Proof againſt the Defenders, 
the — of that Decreet, that the Office, tho annex'd to 
the Barony, which paſt by Infeftment, yet, remained a di- 
ſtinct Feu, and that it required no Inſeſtment, and that did 
not paſs by an Infeftment in the Barony; eſpecially, when tis 
added, That neither Edgar, nor Sir James Cuclburu, who 
were prefer d by this Decreet, ever claimed, or took Poſſtſ- 
fion of the Office; that was uniformly poſſeſd d by Langtoum, 
and his Heirs-male, in the Terms of his Right, they content= 
ed themſelves with uplifting the Emoluments, in Conſequence 
of voluntary Tranſactions between them and the Heir of the 


It was further obſerved on this Head, That the Office of 


Tis anſwered 1/7, That there is a great Difference betwixt 
| the King's Printer and all other Officers of the Crown employ- 
ed about the King's Perſon; the Office of King's Printer im- 
Barts more but a Monopoly or Right of printing certain 
and on that Account may be thought to be abſolutely 
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atrimonial. 2&ly, Such Monopoly is granted for a Term of 
3 and can in no Senſe be ſaid to have a Dignity annex d; 
3d, Tis uniformly granted to Aſſignies, and has conſtantly been 
underſtood to import a Power to convey the Office by volun- 
tar Deed, and the ſingle Queſtion that occur d in that Caſe was, 
Whether it admitted a Judicial Conyeyance by Adjudication ? 
And /aſtly, tho' it was found upon Debate, That it was ad- 
judgeable; yet, as the Court was much divided in Opinion, a 
Petition reclaiming againſt the Interlocutor was preſented, and 
ſo far as the Purſuer can learn, 1 was ſtop d, and no 
Adjudication was ever pronounced or extracted: And therefore 
this Deciſion can have no Influence upon the Argument. 
It was further ſaid for the Defenders, but they did not ſeem 
c to lay any great Streſs upon it, That whatever might have 
been the Caſe, while the Office remained purely honorary 
< without ay Profits annex d, that it was not in commercio, 
« or affectable by Creditors; but that now, when it had Ca- 
6“ ſualities and a Penſion annex d; it came to deſerve a dif- 
4 ferent Conſideration, That, at leaſt, the Profits fell to be 
4 ſubject to the Diligence of Creditors.” s. 
Tis anſwered, That the Argument is founded upon a double 
Miſtake, fiyſt, That the Officers of the Crown were, at any 
Time, without Fees or Caſualities, the contrary is apparent 
from the Laws of King MHalcom II. Cap 2d. er ſeqg. to the yth 
incluſcve, where the Fees of the icular Officers of the 
' Crown are mentioned, with a general Determination of the Fees 
of the Officers not named; ſo that all of them, from the 
- Chancellor downwards, to the loweſt Office, were intitled to 
Fees, beſide their Livery or Subſiſtence, while they attended 
the Court; and indeed, the Penſion given to the Principal- 
' Uſher, is none other than a Recompence for the Liyery or 
Subſiſtence of his Attendants. SO "7 
And the ſecond Miſtakeis, That the Fees and Emoluments 
_can be ſeparate. from the Office; this is impoſſible in Law, the 
Fee is given for the Suſtentation of the Officer; and conſe- 
; * can belong to none, but who is poſſeſs d of the Office itſelf. 
1 Reſpett whereof, &c. RO. CRAIGIE. 


